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unenployment taxes from railroeds less the emounts paid out
in benefits to reilroad workers ac of June 30, 1939, The
determimmtion of thias amount is made a reesponsibility of

the Social Security Board after agreement with the kailromd
Retiremant Boerd and consultation with the Stete. The pen-
alty provided for the States that 40 not so amend thelir

laws is contained in subaection (4d) of Seotion 13 end is a
withholéding of grants for asdmiclistrative expense of the State
unemploymsant compensation law,

"Acoordingly, the Texes Unemployment Compensation Act
waes smended at the recent session of the Texas legislature
by House Bill 759, end this samsndment is now Seotion 9(A)
of the Texas Act,

*“Undexr the terms of this amendment it decomes necessary
for the Texas Unemployment Compensation Commisaion within
thirty dayes after the olose of the reguler session of the
lLegislature to authorize and direct the Sscretsry of ths
Treasury to© transfer from the Texas Unemploymsnt Compensa-
tion Fund to the Railroed Unenployment Insurance Account ap
amount of money known as the "preliminary emount.” For your
information, it is estimated thalt this amount will approxi-
mete £4,000,000.00,

*So far as we know, the validity or eonstitutionality
of the Rellroed Unemployment Insurance Act has mever been
passed upon by the courts of the Unitad Stlttl{ likewise,
the validity or constitutionality of House Bill 789 amending
the Texas Unemployment Compemnsation Aot has not been passed
upon by the courts of this State, end this Cosmission is
reluotant to authorize snd direot the transfer of such &
large sum of money in the abgenoe of such determinations.

*¥1ll you, therefore, inform uz as to whether in your
opinion the Commission is obliged at this time to suthorige
and direct this transfer, end, if so, wat lisbility may be
inourred by our so doing in the ovent eithar of these Acts
may later be held to be unoonstitutional,.”

A proper deteraination of the queztion presented requires
a consideration of two Federal statutes and two State statutea, viz,,
48 U.S.Cehe, Title 3, Sections 301-8503, and Titlea 7, § and 9, See~
tions 901-1110, oconstituting e part of the Federal Sooclal Seeurity
Adot; 45 U.8.C.4., Sections 381-568, hereinafter o0ited as the Rall-
road Unemployment Insurance Aot; Articles BBE2lb-1 Co 3521b-23,
Varnon's Annoteted Civil Statutss of Texas, herelnsfter referred
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to o= the Texaz Unemploymesnt Compensetion Actj and House Bill 759,
Aots, Hegular Sesrion, 46th Legislature, emendatory of the Texas
Unemployment Compensetion Act, and beinz Articles 8521lb-la, 85521b-7a,
and 5521t-9a of asaid Aet,

. Your requeet seeks our opinionm upon the validity anéd con-
stitutionality of the Kailroad Unemployment Insurance Act and House
Bil1l 759, Aets, Regular Session, 46th legislesture., This Department
will not presume to pace judgment upon the constitutionslity of an
sot of Congress, but will properly limit ita cpinfion to the validity
or constitutionality of the Aot of the Texse legislature eited. Con-
sequently, for purposes of thls opinion, the provisions o the Federsl
sociel Security Act and the Kailroad Unesployment Insurance ict,
pertinsat to the instant inquiry, will be sssumed to bs in all things
oonstitutional, In passing, however, it might be stated thet the Fed
aral Soclal fesurity Act was, by & divided Supreme Court, held tc be
oonstitutionsl in the ceze of Chas., Iteward Machine Co., vs. Davis,

30) U, S. 5‘8, S7 “upe. Ct. 883,

Due to the inter-relations of the Acts of Congrsss and of
the Texaa Legisleture, herelnabove cited, regarding the coopsrative
social security program betwaen the Federsl and State governments,

& brief review at ths citset, with refereace to the pertineant pro-
vielone of euch scts would not de amise, The provisions which we
doen pertinent are those involving the e¢restion and maintenance of
the Unexployasnt Gompensation Fund end Unemployment Compensation
Administration Fund in the State Treasury, the Unemployment Trust
FYund in the Federal Treasury, and {hs Railroad Unemployment Insurance
Atcount in «aid latter fund,

i Cn August 14, 1935, the Fedsyal Zodlal Zesurity Aot became
effective, and pursuant thereto asz reflected in the exergency cleuse,
Senste Eill No, 5, sete, 3rd Celled Session, 44th lLegislature, hecams
effective Ootaber 27, 1936, to irovide for the Texas Unemployment
Compensetion syrtem, The Federal Act imposes an annual excise tax
apcn employers of sight or more with respect tq having individuals
in their employ, and an income tax upon thelir employees, both dased
upon a certain graduated percentage of the pasyroll, which tsex is
peid into the Tresasury of the United Stetes as othsr internsl revenue
collections, As 2n inducensnt tc the wvarious etates of the Union to
enaot eimilar unexployment compensetion measures and for ths moteo~
tion of such states from unfavoraltle business conditions, compared
to states whioch &id not have such legielation, the Federel Act pro-
vldes thst en semployer may oredit egainst this federal tex, but not
to exceed ninety per cent theredf, the smount orf econtributions msde
by him under a stete unemploysant compensstion lew, which has been
gertiried by the Yederel Social Ssourity Board ee having certaln
prescribed provisions., One of these is that all moneys redelved
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into the State's unemployreat fund shell inmedietely be paid over to
the Zeoretary of the Treasury to the oredit of the Unemployment
Trust Yund,

For the purpose of providing “benefits“ to tre unemployed
of Texas ooming within the purview of the Texzas Unemployment Come-
pensation Aot, seld Aot requires eoertein employers of Texas toc make
ennuel payments or “contributions” measured by s gradustaed percentage
of the payroll, and theres "contributiona” are paid into the Unem-
ployment Compenszation Fund in the State Treasury, which 1s establisgh-
od end eontrolled by Article 5221b~7, as smended, in the following
manner;

*{a} Establishment and Contrcl: There is hereby
established &3 a special fund, seperate anéd spart from all
public moneys or funds of this State, an Unemployment
Compensation Fund, which shall be administered by the
Commission exclusively for the purposes of this iet,

This fund ehall consist of {1) all contributions collected
under this Aet, togethsr with eny intereet thesreon collected
pursuasnt to Section 14 of thia Act; (£) all fines sund pen~
eltiaas collescted pursuent to the provisfons of this iet;

(3) interest earned upon eny monsy2 in the fundy (4) eny
property or securities soguired through the use of moneys
belonging to the fund; and (5) ell earnings of such pro-
perty or securities., All moneyes in the fund shall) be
ringled and undivided.

*{b) Aiccounts and Deposit: Ths State Treasurer
ehall be treasurer and custodien of the fund who shall
administer such fund in secordance with the directicns of
the Commission and the Comptroller shall isaue warrants
upon it in agcordance with auch regulations asz the Come-
misaion shall prescribe, The Treasurer shall meintain
within the fund three (3) seperate mccounts: (1) s clear-
ing account, {(2) an unemployment trust fund account, and
(8) 2 benerit socount., All moneys payable $t0 the fund,
upon receipt thereof by the Commiseion, shall be forwerded
to the Tressurer who shell immediately deposit them in the
¢learing aococunt, Refunds payable pursusnt to Seoction 14
of this Act may be paid from the clesring sdcount upon
werrante ispued by the Comptroller under the direction of
the Coamission, After clearanae thereof, all othsr noéneys
in the clearing account shall be irmediately deaposited
with the Secretary of the Treasury of the United States
of Americs to the eredit of the account of this State in
the Tnemployment Trust Fund, eastablieched and maintained
pursuant to “ection 904 of the Sooclal Security zet, as
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anended, any provisions of law in this State relating to

the deposit, administration, release, or disbursezent of
moneys in the possession or oustody of this State to the
contrary notwithstanding. The bensfit account shall conelist
of all moneys requisitioned from this Stete's accouunt in the
Unemployment Trust Fund, Xoneys in the olearing and denefit
ascounts may ba depoaited by the Trasssurer, under the direc-~
tion of the Commission, in any bank or public depository in
which genersl funds of the State may be deposited, but no
public depoeit insurance charge or premium shall be pail

out of the fund, , « "

The Unemployment Trust Fund established in the Tresasury
of the United States by Seotion 904 of the Soglal Security Act, end
referred to in the foregoing statute, 1s occnatituted as follows:

»(a) There is hereby established in the Treasury
of the United States & trust fund to be known as the
tunemployment trust fundt, hereinarter in this chapter
celled the *fund', The secretary of the Tressury is auth-
orized and d4irected to receive and hold in the fund ell
moneys deposited therein by a State agency from e State
unemployment fund, or by the Reilroad Retirewsnt Eoard
to the credit of the rallroesd unemployment insurance ac-
count., Such deposit may bLe made directly with the Seore~
tary of the Treasury or with any Federal Reserve bank or
member bank of the Federal Reserve System designated by
him for such purpose.

*(b) It shall be the duty of the Seoretary of the
Treasury to invest such portion of the Fund as is not,
in his judgment, required to mset ourrent withdrawals,
Sueh investment may be made only in interest bearing o6d-
ligstions of the United States or in odbligetions guaranteed
as to both principal and intersst by the Unlited Stataes,
Yor such purpose such obligations mey be aoguired (1)
on original issue st par, or (2) by purchase of ocutstand-
ing obligsations at the merket @ice, The purposes for
which ebligatione of the United Stetes may de lssued under
rection 752 of Title 31, are hereby extended to authorize
the issuacce at par of specisl obligations exclusively
to the Fund, Sueh specisl obligetiens shall bear interest
at & rate equal to the average rate of interest, ocamputed
as of the end of the calendar month next praceding the date
of suoh issue, borne by sll interest-besring odligations
of the Uited States then forming part of the pablic debt;
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excert thet where such average rate is not a multiple

of one-eighth of 1 per centum, the rate of interest of
guch specisl obligetions ehall be the multiple of one-
eighth of 1 per centum next lower than such averaze Trate,
Cbligations other than such speciel obligations may be
aoqiired for the fund only om such terma as to provide
an investment yield not lessg than the yleld which would
be reguired in the cesze of special obligations if issued
to the fund upon the date of such acqguisition,

"{c) Any obligatione soquired by the Fund (except
special obligations issued exclusively to the Fund) may
be s0ld at ths parket price, and such speoial obligetions
may be redeemed et nar plus secrued interest,

*{(d) The interert on, and the proceeds from the sale
or redemption of, any oblizatione held in the Fund shall
be oredited to end form o part ¢f the Fund,

"{e} The fund shall be inveated as e single fund,
but the Secretary of the Treasury shall meintain a separste
book account for sach State agency and the railroad unen~
ployment insurance scoount and shall oredit quarterly on
¥areh Jlat, June 30, September 30, end December 3], of
each year, to each acoount, on the basis of the average
daily balance of such acoount, e proportionate part of thes
earnings of the fund for the Quarter ending on such date,

*(f) The fecretary of Treasury is authorized and
directed to pay out of the Fund to any State sgeney sush
amount as it may duly requisition, not excesding the
amount stending to the account of such State amgency at the
time of such payment., The Seorstary of the Treasury is
authorized and directed to make such peyments out of the
fund as the Failroad Retirement Board may duly certify,
not exceeding the amount standing to the rsilroed unem-
ployment insurance account at the time of such payment."

feotion 903 of the Socisl [eaurity Lot (42 U.S.C.A. 1103)
makeg it & condition of approval by the Sociel Seourity Boerd of e
State Unemployment Compenzetion Lew that “"all monay withdrawn from
the Unemployment Trust Fund by ths State Asgency shall be used sole-
ly in the payment of compensation, exclusive of expenses of edminis-
tration." In regard to expenses incident to the aedministration of
the Texas Unemployment Compensation Aect, Sea. 11 of sailé Lot oreates
8 Special Fund in the State Tressury for that purpose as followss
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“{a} Zpecial Fund: There is hereby c¢reated in the
State Treesury & speciasl fund t0 be known es the Unemploy-
ment Compensation Administration ¥Yund., 411 moneys de~
poseited or peid into t:is Fund are hereby approprieted
end nmede evailable to the Commission. All moneys in
this Fund shall be expended solely for the purpose of
defraying the cost of the sdminietrstion of this Act,
2nd for no other purpose whatgsoever, The Fund ahall.gon-
moneys received from the United States of America, or
any egency thereof, including the [ ociel Security Boerd
and the United States mployment Service, all moneys
collected by the Commission as costs or fees oharged by
the Comnmission for furnishing photostatio or certified
copies of records of the Commission, or fees charged by
the Commiseion for msking eudits pursusnt to the auth-
ority grented in this Act, or from any other souroce, faor
suoch purpose, and ahall be aéministered ssparate and
apart from all public moneys or funds of the State., All
monesys in this Fund shall be deposited, sdministered,
and disbursed, in the same manner and under the seme
conditions and requirements as is provided dy law for
other special funds in the State Treasury. Any balances
in this Fund shell not lapse at any time, but shall be
continucuely aveilable to the Commission for expenditure
eonsistent with this fct, . ."

The forsgoing Unemployment Compensation Administration
Fund is fed by grants theretc by the Federal Covernment under
teotions 301 and 202 of the Soslel Security sct (42 U.S,C.A. D60~
tions 50) & 502} which read as follows:

“sea, 501, For the purpose o acsisting the Stetes
in the administration of their unemployment ccmpensation
laws, there is hereby authorized to be appropristed, rfer
the f4ies0al year ending June 30, 1938, the sum of §4,000,
000.00, enéd for each fiscel year thereafter the sum of
249,000,000, to be used ag herelnafter provided,

vcee, 502, {&) The Board shzll from time to time
certify to the Secretary of the Treasury for payment to
esch State which has an unemployment compensstion law ap-
proved by ths Board under section 1103 of this chapter,
such amounts as the Board determines to Y e neceasary for
the proper administration of such lew during the fiscal
year in which such payment is to be mede, The Board's
determinetion shell be based on (1) the populstion of
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the 3tate; (Z2) up estimate cof the number of rersons
covered by the “tate law and of the cost of proper
edministration of auoh law; and (3) such other factors

88 tha Board finds relevant. Tie Bosrd shkall not certify
for payment under this section in any fimcal year a total
asiount in excess of the azmount appropriated therefor for
such fiscel year.

*{b} Gut of the sums approrristed therefor, the
Secretary of tle Treasury shall, upon recelving o certi-
fication under subsection (a), pay, through the Division
of Disdbursement of the Tressury Department and prior to
audit or settlement by the Gereral iccounting Office, to
the Stete agency charged with the sdmicistration of sueh
lew the amount 80 Certified.”™

By the foregeing portionm of this ppinion we have out-
lined the eatablishment apé purpose of the verlous state and
federal funds of the sociul security systess sponsored by the
Federal ehd 3tnte Coveruments, as suckh funds existed before
the advent of the Railroad Unemployment Iasurance Acb on June 25,
1938, which 80 radically sltered the status of thsse funds and
gave rise to the instant inguiry. Theretofore, the Fedsral
Covernment had slected to leave with the reserved power of the
various states all employmernt rbélations, both interatate and
intrastate, being gontent with grants-in-aid to mich states by
way of appropriastions out of the general reveanues of suffiocient
suns, not in excess of the maximum fixed by Congress, for adminis-
trative expenses of the various State Unemployment Compensation
Aots. This action on the part of Congress was upheld in the
case of Chas. C. Steward Uaechine Company vs. Davis, supra, on
the groucd that the operantions of the State Unemployment Compen-
sation Laws would relieve the Federsl Government of s portion of
the potential relief burdlen, end such reasonable proteection of
the Pedersl Treasury was part of general welfare in a constitu-
tionsl sense. ith the passege of the fallrcad Uneaployment
Insurence iAot, the Congress, for the first time, elected to
preespt the field of unexsployment compensation in so far aa
employer~employes relaticonships of lnterstete ocommon earriers
were co:cerned,and it ia settled by the authorities that in
such & case the legislstion of a state, in confliot with the
exsrcise by Congress of its constitutional power over interstate
comuerces, 1s suporseded end displaced., 9 Tex., Jur. p. 288-290,
and cases cited. The Railrocad Unemployment Insurange Act of
1938 provides a comprehensivs and complete system of unemploymant
eompensation for employees of common carriers engaged in fanter-
Bbute oomuerce and would pecessarily confliect with the provisions
of the Texas Unemployment Compensation Act upon the same subjeot.
while this, of itself, would cause the State statute upon thie
score to yield, the Congress has removed all doubt of its intentions
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to preempt this fleld by Section 13 (a) of the Haflrecad Tnem-
ployment Insurance ict, (45 U.:.C.A. 363),providing as follows:

"(a) By enactaent of this chapter the Congress makess
exclusive provision for the payment of unemgloyment benefits
for unemployment occurring after Jure 30, 1939, based upon
employaent {as defined in this chapter). Ko employee shall
have or assert any right to unemployament benefits under an
unemployment compensation law of any State with respect to
unemployment oscurring after June 3C, 1939, based upon
eaploymsnt (as defined in this chapter). The Congress rinds
and declares that by virtue of the ensctment of this chapter,
ths applicstion of State unemploymert compensation laws
after June 30, 1939, to such employment, except pursuant to
section 362 (g) of this shapter, would constitute an undue
burden upon, and as undue interference with the effeotive
regulation of, interatate commerce. In furtherance of such
determination, after June 30, 1939, the term ‘peraon' as
used in section 1108 of the Title 42 shall not be oonatrued
to include any employer (as defined in this chapter) or amy
peraon in 1ts employ: Frovided, That no prowvlision of this
chapter shall be construed to affect the payment of unemployment
benefits with respect to any period prior to July i, 1939,
under an unsmployment compensation law of any State based
upon employment performed prior to July 1, 1939, and prior
to such date employment as defined in this chapter shall
not constitute 'Service with respect to which unemployment
compensation is payable under an (or *service under any')
unemployment compensation system (or *plan') established
by aniAct of Congress' {or 'a law of the United States')
or 'employment in ipterstste commerce, of an individual
who is oovered by an uneaployment compensation system
established directly by an Act of Congreas,' or any term
of similar import, used in any unemployment compensation
law of any State.,”

The Railroad Unemploymesnt Insurance Aot provides &
schedule of "coatributions” and "benefits"” es other unemployment
compensation laws end is complete in all of its admiplatrative
details, which we deex not necessary to discuss. Seaotion 11 of
the Aot (45 U.S.C.4A. Hes. 381) establishes in the Treasury of
the TUnited States a fupnd to be known as the Railroad Unemployment
Insurance idministration Fund, and provides ror 1its appropriation
and availability for administratiwe expenses, but as no part of
the four million dollars involved in your inquiry will find its
way inte this Pund, we are not congerned with it further then
to make note of this fast. The Railroad Unemployment lnsur-
ance Fund, or rather Account within a fund, created
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by the Ralilroad Unemployauent Insurance Act is the jarticular account
with which we are concerned, because it is into this acocunt that
the four million dollars will go if a transfer thereof is effected
by you. Ilence we quote Section 10 (a-b} of the Railroad ¥uexmploy-
sent Insurance Act (45 U.S.C.A. Zec. 360 (a) & (b), establishing

the Rallroed Unemployment Insurance Account.

*{a) The Secretary of the Treasury shall maintain
in the unemployment trust fund established pursuant to
section 1104 of Title 42 an account to be known as the
rallroad unemployment insurance account., This acoount
shall consist of (i) 90 per centum of all contribdbutions
collected pursuant to section 3958 of this chapter, to-
gother with &al]l interest thereon collected pursuant to seo-
tion 358 of this chapter; (ii) all axzounts transferred or
paid into the account pursuant to section 363 or section
364 of this chapter; (iii) all additional amounts appro-
priated to the account in accordance with any provision
of this chapter or with any provision of law now or here-
after adopted; (iv) & proportionate part of the earnings of
the unemployment trust fund, coxputed in accordance with
the provisions of seotion 1104 (e) of Title 42; (v} all
apounts realized in recoveries for overpayment or
srroreocus payments of benefits; (vi} all amounts transferred
thereto pursuant to section 361 of this chapter; (vii) all
fines or penaltiecs ocollected pursuant to the provisions of
this chapter; and (viii) all emounts credited thereto pur-
suant to sectlon 36& (g) or seetion 362 (g) of this chapter.
Rotwithstanding any other provision of law, all moneys
oredited to the acoount shall be mingled and undivided, and
are hereby rerzanently appropriated to the Board to be con-
tinuously available to the Board without further appropria-
tion, for the paysent of benefits and refunds under this chap-
ter, and no part thereof shall lapse at any time, or be
carried to the surplus fund or any other fund.

*(b) All moneys in the account shell be used solely
for the payuent of the benefits and refunds provided for
by this chapter. The Board shall, from time to time,
certify to the Secretary of the Treasury the nape and ad-
dress of each person or company entitled to receive benafits
or & refund payment under this chapter, the amount of such
payment, and the time at whiech it shall b= made. Prior to
audit or settlement by the General Aceounting Cffice, the
Seoretary of the Treasury, through the Dividion of Disburse-
ments of the Treasury Depsriment, shall meke payments from
the account directly to such person or company of the amount
of benefits or refund sc certified by the Board: Frovided,
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however, That if the Hoard shall so reqest, the Secretary
of the Treasury, through the Division of Disburseczents of
the Treasury Department, shall transzit benefits payments
to the Board for distridution by it through eaployzent
offlces or in such other manner as the Foard deems proper.”

Xot for the purpose of cosrcing the Texas Unemploymeant
Compensation Commission and similar state agencies of other states
into transferring to the Railroad Unexployment Insurance Account,
above descridbed, such sums as have by them been collected as “con-
tributions™ from esployoers engagsd in interstate commeree, but
merely a8 e form of mild woral suasion to this end, the Congress,
by Sec. 13 (¢} of .the Failroad Unemployment Insurance Aot {45
U. 5. Cohs Se0, 363 (c) withdraws further grants-in-aid to the
various states by way of adcinistrative expenses in the same
amount as such ®"contributions™ collected but not transferred. e
quote:

*{¢) The Soecial Seocurity Roard shall withhold
from certification tc the Secretary of the Treasury for
payment the amounts determined by it pursuant to seotion
802 (a) of Title 42 to be necessary for the proper ad-
ministration of each State's unemployment-compensation
law, until an amount equsl to ite *preliminary amount?
plus interest from July 1, 1939, at 2 .1/2 per centum per
annum on such portion thereof as has not been used as the
measure ror withholding certification for payment, has
been sc withheld from certification pursuant to this
paragragh: rrovided, however, That if a State shall, prior
to whichever 1s the later of (i} thirty days after the
¢close of the first reguler session of its legislature
which begins after the approval of this chapter, and
(11} July 1, 1939, authorize and direct the Secretary of
the Treasury to transfer from its account ir the unemploy-
ment trust fund to the railroad unsaployment-ocompensation
acoount 1n the unezployment trust fund an amount equal to
its 'preliminary amount', no amount shall de withheld
from certification for payuent to such State pursuant to
this paragraph.

*The Zoaial Security Board shall withhold from certi-
fioation to the Cecretary of the Treasury for payment the
‘amounts determined by it pursuant to seotion 502 (a) of
Title 42 to be negessary for the proper administration
of each State's unemployment compensation law, until an
amount equal to its tligquidating amount' plus interest
from January 1, 1940, at 2 1/2 per centum per aunnum on
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such portion thereof as hag not been used as the mefaure
for withholding ocertifiocstion for payment has been 50
withheld froa certification pursuant to this paragraph:
Frovided, however, That if & State shall, prior to whieh-
ever is tho later of (i) thirty days after the close of the
first regular session of its legislature which begins
after the apiroval of this chapter, and (ii) Jeanuary 1,
1940, suthorize ané direct the Secretary of the Truaaury
to transfer from its aeccount in the unemployrent trust
fund t0 ths railroad unemployxent compensation account

ic the unesployment trust fund an amount aqual to ita
*liquidating amount', no smount sheall be withheld from
certification ror payuent to such State pursuant to this
paragraph,”

Section 18 (b) of the Failroad Uneamployment Insurance Act
(45 U.3.,C.A. Sec. 3685 (b)) mets Torth the methods for computing the
two suns to be transferred under the foregoing provisions, and re-
ferred to in your letter as the "preliaminary asount" and the
"liguidating amount.” We guote:

"(b) The Scoclal Security Board is hereby directed to
dotermine for each State, after agreesment with the Rall.
road Fetirexent Board, and after consultation with such
State; the totel (hereinafter referved to as the 'pre-
liminary asount'} of ({) the axount remaining as the bal~
ances of reserve accounts of employers as of June 350,
1939, 1f the unamployment compensation law of such State
provides for a type of fund kaown as 'Reserve Acaounts?,
plus (i1) Arf the uneaployment compensation law of suoh
State provides for & type of fund known as ’'pooled Pund?
or 'Pooled Account', that proportion of the balanee of
such fuand or aceount of auoh State as of June 30, 1939,
fs the amount of taxes or contributions oolloataa
exployers and thelr eaployses prior to July 1, 1959.
pursuant to its unemployment coapensation law and ored-
ited to such fund or account bears to all such taxes or
santributions theretofore collected froa all persons sub-
Ject to ites unesployment coupensation law and credited to
such fund or acocount; and the sdditional amounts (herein-
after referred to as the *liquidating amouat*) of taxes
or contributions collected from employers and their em-
Ployees frox July 1, 19359 to December 31, 1§39, pursuant
to its unesmployment compsnsation law.™
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Thus we sees that two couraes are open to the State of Texas
under the above guoted provisions of the Rallroad Unemployment Insur-
ance Act: (1) elither to authorize and Sirect the Secretary of the
Treasury 10 transfer from its account in the Unemployment Trust rund
to the Railroad Uneaployment Compensation Aocount in such Fund,
amounts equal to the "preliminery asount™ and "liquidating amount v
computed as above provided, theredy continuing to enjoy the greats
or appropriations from the Federal Treasury to the State Uneaployment
Cozpensation Administration Fund to defray the expenses of administer-
ing the Texas Unemployment Compensation Act, or,(2) in the alterna-
tive, toc refuse auch authorization for a transfer, and de forthwith
denied the further benefits of such grants or appropriations for
aduninistrative expenses t0 the extent and in the amount only, how-
ever, of such "preliminaTy amount~ &nd *llquidating emount,
estizated by you to be $4,000,000, If the latter course is purauved,
the 3tate 18 accorded the right to withdraw from its particular
acsount in the Unszploysent Trust Fund and use for administrative
expenses Of the 5State Unexploywent Compensation Aot, such amount as
was withheld from certification for this purpose froa the Federal
Treasary. Ths provisions governing the mechsnics and balaneing of
thess transfers and withidrawuls to and frox the Funds affected are
smbodied in Section 13 (d) and (e) of the Reilroad Unemployxent In-
surange. Aet (45 U.5.C.A. Sec., 383 (&) snd (o) reading as follows:

*{4) The transfers desoridved in the provisos con- -
tained in the ssveral paragraphs of sudsection (o) of this
section shall not be deemed to constitute a breach of ihe
sonditions set forth in seotions 503 {a) (5) and 1103 («)
(4¢) of Title 42; nor shall the withdrawal by a Ztate from
$ts acoount in the asemployment trast fund of amounts, but
not to exceed the total amsunt the Scoial Security Board
shall have withheld from certiffeation with respeet to
such State pursuant to subseotion {¢) of this section, be
deened to constilute a treach of the conditions sat forth
in seotions 503 (a) (%) and 1103 (a) (&) of Title 42,
provided the moneys so withdrawn ars o:g-ndoé aolely for
expenses which the Soeial Seourity Board determines to be
necessary for the proper administration of such Statet's
unemployment compensation law.

*(ea) The Social Security Board is authorized and
directed to cettify to the Seocretary of the Treasury
for payment, and the Secretary shall pay, into the railroad
uneaploygent insurance seoount, such amounts as the Sooclsl
Security Board withholds from certifiecation pursusnt to
subsection {¢) of this section and the sppropriations auth-
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orized in seotion 501 of Title 42 ghall bde avallable for
paymente authorized by this sudbsection. The Jeocretary

s ll transfer from the secount of a State in the unen-
floyment truat fund to the rsilroad unemployment insursnce
scecount in the unemployment trust fund such amounts as the
£tate nuthorizes and directs him s¢ to transfer pursuant
to subrection (e) of this section.”

By the enactment of iouse Bill 789, Acts hegular Session,
46th Legislature, the Lezislature of Texas exercised its option and
indioated its decision to be governed by the provisions of thes Ralle
road Unemployment Insurance sct hereinabove gquoted, relating to the
tranefer of monsys in the statutory smount from the Unemployment
Triet Fund to the Rsilroad Unemployment Ineuranege isccount in such
Fund, snd ta continue to receive grante or appropriastions for ex-
penses incident to the adminietrstion of the Texas Unemployment
Compensation sct, Inasmuch as this ennbling set is merely declara-
tory of the pertinent provisions of the Railroad Unemployment Insur-
ance fot hereinabove set out wa deem it not necessary to further
lengthen thie opinicn by qioting s=me hers.

From this tecious but, to cur mind, necessary statament
of the pertinent provisions of the cited Federal apd State statutes
leading to the ensctment of House Bill Ko, 759, Acts Regular Session,
46th legislature, we turn to a consideration of the conatitutionality
of the latter statute. In this connection, the following quesations
emerge for our determination:

1. The respective right, title, interest and oleim of
the United States and of the State of Texas in and to moneys in the
Unexployment Trust Fund in the Yederal Tressury, a portion of which,
to the extent of approximately four million dollars, is sought to
be transferred by the et under oonsideration,

2. 1Is HRouese Bill Ne. 759, Acts, Reguler Session, 48th
lLegislature, invalid es a produet of coercion by ths Federsl Govern-
ment ,

3. 4Are the po=-called "oontributions™ levied and collected
undsr the Texas Unemployment Compensation Aot from “employera® in
this Stete, as defined in saild Aot, a portion of which comtributions
ecnprize the four million dollars involved herein, to be eonsldered
a8 (2) public moneys or revenuss levied and colleated by the ?ggtc

Of Texas from such "employers® under its péwers o0f taxation}
license fees or exactions collected under the police power of the

State; (c¢) & trust fund earmarked for the gpecific purpose of unem-
Ployment relief, held by the State s trustee for the "amployers"
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who furnished the contrfbutions making up such fund, and in which
fund such “employers"” have a vested interest; (&) trust runds held
by the State es trustee for "employeos,” entitled to benefits
under the Texas Unemployment Compensation .ct, and in which funds
such employees have a vested right.

4, Is House Blll No. 759, aicts, Regular Session, 46th
legislature, considering the fund or moneys sought to be trans-
ferred thereby under any of the foregoing sspects, violative of
article 8, Section 6, Constitution of Texas, providing that no
money shall be drawn from the Treasury but in pursuance of speci-
~fic¢ appropriations mede by law. )

5. Is sald statute in contravention of srticle ¥, Seo~
tion 51, Constitution of Texas, providing that theo legislature
shall have o power to mako any grants or authorize the making
of any grant of public noney to any individual, assoclation of
individuals, municipal or other corporation whatsoever,

6. Is sald statute violative of asrticle 16, Section 6,
Constitution of Texas, providing that no appropriation for private
or individual purposes shall be made.

In approaching these various questions, we think the rea-
pective rights and ¢laims of the Federal snd State Governments in
and to the sums sought tc be transferred from the Unemployment Fund
to the wallroad Unemployment Insurance account should first be de-
termined. «s8 pointed out leretofore, this sum répresents that por-
‘tion of "contributionsa™ heretofore collected from "employers* sub-
Jeet to the Texas Unemployment Compensation aet, but removed from
its operation by the enestment of the Rallroad Unemployment Insur-
ance i ¢t. By this latter statute and by an appropriate amendment
to the Texas Unsmployment Compensation ict, “"employers"™ engaged in
interstste commerce by reil were removed from the State iet and
placed within the purview of the Rallroad Unemployment Insurance
Act, because Congress determined that the collection by the State
of Texas of “contridutions” from such *employer” would constitute
& burdlen on interstate commerce. But until the Congress presmpted
this rfield and declsared its intention so to do by statute, we do
not find, under the authorities, that ~contridbutions™ theretofore
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paid into the State bnemployment Compensastion Fund or transferred
to the Unemployment Truet Fund in the Federal Treasury for invest-
ment, were illegal exsctions under the commerce clause of the
¥ederal Conatitution, whioch the State of Texes had no right to
colleot and which must therefore bs turned into the Railroed Unenm-
ployment Insurence iccount in the Federal Treazury &€& moneys and
funde belonging to the Federel Government,

All moneys and funde collected by the Texss Unemployment
Compensation Comr-icseion by way of “contributiona™ from “employers™
subjeot to the Gtate Act, whether angaged in interstate ocoomerce
or intrestete comnerce, were first pleced in the Unemployment Com-
pensation Fund in eccordance with ‘ection 7 of sald Act and were
mingled and undivided," without regard to the nature of the busi-
naess of the "employers” from whom suoch "gcontributions" were col-
lected. After pazsing through the "slearing acoount” of esid Unen-
ployment Compensstion Fund, all suoch moneys without regard to origin,
were imredistely deposited with the Tecretary of the Treassury of
the United States, to the credit of the sccount of this State in the
Unemployment Trust Fund, esteblished snd maintained pursuant to
Section 904 of the =ocial Cecurity pot, as amended, hereinabove set
out, Ffeotion 7 of the Texss UnempPloyment Campenaation Act makes
provision for the withdrswal of moneys from such Unemployment "rust
Fund for the payment of benefite iIn thie State ae tollowa'

"{o) “ithirewals: icneys shell he requisitioned
from this State's account in the Unempioyment Trust Fund
golely for the payment of benefite and in mocordence with
reguletions preserided by the Commission. The Commiesion
shall from time to time requisition from the Unamployment
Trust Fund such amounte, not sxceeding the amocunts stand-
ing to 1ts account therein, uss it deems necessery for the
pasyment of benefits for a reasonable futurs periocd. Upon
receipt thereof the Tressurer shall deposit such monayas in
ths benefit account and the Comptroller shall {esue his
warrante for the peyment of benefits sclely from such
benefit eccount. Expenditures of such moneye in the bene-
fit account and refunds from the clearing eccount shall not
be subject to any mrovisions of law requiring specifiec ap-
proprietions or other formel releass by Stete officers of
money in their custody. 4ll warrants issued for the pay-
ment of benefite snd refunds shall bear the signature of
the Treasurer and the ocountersignature of a member of the
Commission or its duly authorized sgent for that purpose.
Any balence or moneys regquisitioned from the Unemployment
Trust Fund which remaine uneclaimed or unpeid in the bYens-
it aecount after the expirstion of the paricd for whioh
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such sums were requisitioned akall either be deducted
from estindtes for, and may be utilized for the payment
of , benefits during succeeding periods, or in the
discretion of the Commission, shall be redeposited with
the Secretary of the Treasury of the United States of
America, to the oredit of this Stute's account in the
Unemployment Trust Fund as provided in subsection (b) of
this section.”

State statutes similar to the foregoing have come before
the courts of other jurisdloctions for comstruction in the cases of
Gilluan vs, Johnson, 68 Pac. (2d) 1037; ¥. E. Chamberlain vs.
Andrews, 2 N. E. (24) £2; Chaa, C. Steward Co. vs. Davis, 59 Sup.
ct. 883, 301 U, S. 548, and 1t was uniformly held that the
Federal Covemnment dld not obtain title to moneys depesited in
the Lnemployment Trust Fund of the United States Treasury but
rather held it in trust, for investment purposes, for ths appro-
priate state agencies charged with the administration of the
varicus state uneaployment compensation aota. The beneficial
title in such moneys remaipns in the State, never leavipg the power
and control of the State authorities, apd the Seoretary of the
Treasury will hopor a requisition for the whole or any part of
the deposit in the Fund whenever ons is zade by the sppropriate
state officiaul.

Therefore, we sse that the e¢laix, right and title of the
State of Texas in and to the moneys collected in the past by way
of *oontributions™ from “eaployera™ in Texas subjeoct to our Unem-
ployment Compensation Act, and, pursuant to statute, traneferred
to the Uneaployment Trust Fund {in the PFederal Treasury, for ocuatody
and investment purposes, is complets and uniapaired to the same
extent as if such funds or moneys had been deposited in one of the
State depositories, subject to withdrawal at any time. Recognition
of this fact is aceorded by the provisions of the Rallroad Unea~
ployment Insurance Aet herseinsbove gquoted, affording this and other
States sinmilarly situated, the option of tramsferring that portion
of the Unemployment Trust Fund called “"preliminary account™ and
“liquidating sccount,” iato an account withinssaid fund known as
the RHellrosd Unemployment Insurance Account, This transfer could
not be coerced by the Rallroad Unemployment Insurance Act, but
as & very persuasive inducement to this end, the Congress provided
that if the several states 4i4 not make such transfer, then grants
or appropriations for esdministrative expenses of the state unem-
ployment acts would be withheld in thet amount of the fund which
the state refused to transfer. The Aot of our Texas lLegislature
under oconsideration hers, in autbhorizing and directing you to meke
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¢his irenrsfer, was & freé  apns voluntsry soceptonce by this Ztote

of the tarme snd conditions of the Hallrosd Unemployment Insursaoe
agts 4t follovs tharefore, under cur ssoond guesticn, that ssid
stetute is no. invalid as &« produot of unocnstitutiocnal goercion

by the Federal Covernment and # subsequent surcender of State
goversignty, This is in acoord with the principle announced in

the oaa;aof Cormicheel v. So, Coel & Coke J0., 57 3up. Ct, 68683 301
v. g.‘ *

It now Veoomes neceassry, in logiesl aszjuence, to deter-
mine the exact nature and sta«tus of these funds in order to detor-
mine whether the Legislaturs, by the iet in guestion, could asaart
sontrol over them to the extent of an ajproximate §4,000.000,by
diresting sueh axount tc bde transferred to purposes and uses beyond
the present score of the law under whiech it wes collectd end deyand
the control und mzuugeaent of the 3tate agsncy charged with the
sdministration of auch act wnd suoch funds. The exact limits to this
inquiry ere stated 1in our third question above,

In construing the Unexsployment Compensction Lswe of the

Etete Of Musaschusetts, sudbstantially identiczl to the Texss Statute
npon thia subjsot, the Jupreme Sourt of ¥as:-sohuset:s in Howes
trothers Co, vs, Mass, Unemployment Compensstion Commiseion, 8 K, X,
[28) 720, held that suoh statute was suseted in the exeraise of the
::1103 powe: rether than the tax power, in furtheranoce of ths publie

alth, sefety, moruls and the goneral welfare, It wea pointed out
that 821d aet 4id not throw the turden of ite expeanss upon funds ob-
teined by generel taxstion but put that “wrdésa upon the exployers
and employsse most olosely ralated ¢o and responrible for the condi-
tion of unemployment sought to be remedled by the sot. It wes fur-
ther pointed out that while sontridutions peld by employers were
nanifently received on asoount of the Jommonveslth, sush somtribtu-
tions were not part of the general revenue of the Jox-omweslth, ale.
though prid int: the Etate Tressury, btut being ralsed for & pertieular
purpase through the exeroise of the police powor could not be diverted
t0 any other purpose, To the sume effuet s & deolsion by the
Supreme Court of Califoranis upon ths Unemployment Compeanssticon law of
that Ststs, closely parslleling the Texss Sistute, in the csse of
Cillum v, Johnson, &2 Pso. (£4) 1039, In other deoisioas the
thalogy botween Unemployment Compensetion iota designel $0 asszeas
or to eollect from a particulayr oless in order to build up & trust
fund for peying benefits to unsmployesd workmsn, end “orkmen's Come
Pensation iots likewise crezting & fund at the expensze of smploysrs
tnd esrmurking same for payxent to injured smployess, is pointed
to in conneotion with various ecnstitutionnl limitetions against
the diversion by & Btote legisloture of funds held in trust for
Spociried purposes, Stets v, Olsen, 1786 N. ¥, 714} Stete v, Indus-
‘rial Commission, 1%6 ¥, . 101; In re Parrell, 21l Fed, 21E; Stute
Y. Clausen, 117 Faze, 11061,

N
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If otherwise constitutionsl, it is our opinion thst House
Bil1l 769, Aots, Regular Session, 46th legislature, 1s not unoonsti-
tutional under the principles announced in the foreroing suthorities,
as being an unlewful snd invalid diversion of moneys or funds ool
leocteé from & particular clasi of persons in Texas for their dene-
£t or for the bensfit of another partiocular c¢lass of persons, and
therefore earmarked and dediocsted as e trust fund in whioch maid
employers or employees in Texss, both or either, have vested bene-
ficial intere:zts, 4ihis conclusion is grounded upon the praposition,
tirst, that "employers” and "employess®”, as defined in the Unemploy-
ment Compensation Aot of Texuc, are not given, under said statute
snd the Constitution of Texes, any vestec right or interest in and
to the "contridtutions"™ cgollected from "employers®, but, on the eon-
trery, such concept of vested rights is expressly denied} and se-
condly, this conclusion is reached because we find that the moneys
apd funds on deposit oither in the Unemployment Coxpoensation Fund
in the State Treesury or the Unemployment Trust Pund in the Federal
Treasury, including the four million dollsrs involved here, ia to be
oonsidered ss public moneys in the Treasury of the State and a part
of its general revenues, subjJeet to appropriaetion or other disposi-
tion by Acts of the Legislature which do not otherwise impinge upon
some controllings provision of our Constitution.

The latter position is taken becsuse we consider that
such moneys or fundsg ere colleoted under the powers of taxation of
the Stete of Texss and are not referabls to the police power, Ye
say that the “ooantributions” levied upon and collected from
Yexployera®™, as defined in the Texss Unemployment Compensation Act,
are, assentially and fundamentally, exoise tsxes upon the privilege
or relstionship of employment in Texae, the right to levy such tax
being recopnized by the decisions of the Supreme Court and inferior
tribunals of the State and Nation, The moving purpose of this puy-
T0ll levy is to oreate a sufficient amount of revenuss o alleviate
the recurrent conditions srising from unemployment., This is & pro-
per and constitutions]l duty snd function of the Stste, end in recog-
rition thereof large appropriations have heretofore been made and
"bresd bonds® issued, Although, revenues for this purpose are
usually raised by taxes levied snd collected upon property and per-
sons generally in Texas, we find nothing in the Constitution to
prevent the legislature, in lieu of this method, from levyling e tex
upon thet c¢class of employers most directly connected with the pro-
blem, sven though in the ssme act, provision is made for the pay-
ing out of such collections in the form of banefits to another class,
i.e. ocertain qualified employees, %e do not think this Peature
mskes the act & regulatory messure under the police power nor does
it constitute the moneye collected thereunder & trust fund in which
either employers or employees have any vested interest, 4&s suthority
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for this holding, we 2tund upon the oeses of Carmichael, et al ve,
southern Coal & Coke Co., 57 Sup, Ct. 868, 301 U. S. 4963 Cincinnati
soap Co. v8., U, 8,, 87 Sup. Ct. 764, 301 U, O, 308; Be lend ¥holesale
Co. ¥8. keufmsn, 174 So. 516, The Supreme Court of Alabame in the
case of beeland Wholes.le Co. vs. Esufman, suprs, and the Supreme
court ¢f the United EStates in the ¢ase of Carmichael vs. Southern
coal & Coke Co., supre, in upholding the validity end constitution-
8lity of the Unemployment Compensstion Act of Alabame, fdantieal in
4ts maln aspects to the Texus Aot, held the ocontridbution levied by
the Alebsma ict upon employers to be an excise tex upon the privilege
or right to employ, despite the restrioted purposes for which the
funds realized from such tax were usel! and the apparent want of
relationship betwsen the subjeoct of the tsx, the employer, and the
beneficiary of the tex, the employee. I{his holding wes based upon
the prinoiple of taxetion ennounced in the ocase of Cinoinnati Socap
Co. va, United Stsates, supra, to the efrfect thet if a tax is good as a
tax and the specified purpose to which the proceeds are toc be devoted
iz one whioch would sustein a subsequent and separste appropristion
out of thse general funde of the treasury, neither is made invalid by
being dbound to the other in the ssme ect of legisiation.

In recosnition of the proposition that the so-cslled "con-
tridtution” exacted by the Texas Unemployment Compensstion Aot of and
from certain designated "employers™ wes refereble to the tax power
rether than the police power, and the taxes or funds derived there-
from were "public moneys” subjeot to appropristion of disposition in
any menner the Legisleture of Texes might see fLit, subjsat to oon-
trolling constitutionsal provisiocns, the legislature of Texas in this
very 4act provides as follows:

*Benefits shall be deoemed to be due and paysble under
this Act only to the extent provided in this Act and to the
extent that moneys are asvailadle therefor to the credit of
the Unemployment Compensation Fund, and neither the State
nor the Commission shall be lisble for any amount in excess
of such sums,."” Art. 52g81bv-16, V.A.C.S. 1925

"Saving Clause: The lLepislature reserves the right
to amend or repeal all or eny pert of this Aot at any
time; and there shall be no vested privete right of any
kind egainat such amendment or repeal. All the rights,
privileges, or immunities conferred by this act or by
acts done purrusnt thereto shall exist subjeet to the
power of the Legislature to amend or repeel this Aot at
any time.," Airt. 5221‘?"19, V.4i.C.8. 1925,

In this connection, howsver, we think we should point %o
Section 20 (e) of the Texss Unemployment Compensetion Aot providing
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rfor a refund to individual contridutora thereunder in the event it
ghould be determnined and held by the gourts that the provision
thereof imposing compulsory contridbutions is invalid and void, and

to Seotlion 22 of sald Aot providing for the termination of the

entire Aot and the return ratably to those making “oontrihlutions,”
such portion of the Fund as remsined unexpended, in the svent the
Suprete Court of the United States should hold the Federal Zocial
seourity Act to e unconstitutional cr inoperative for any reason,
leither of these contingoncles have coourred. The last quoted
provision for refund will never become operative beécause the Pederal
Sosial Security Act has bdeen in all things upheld as constituvional
by the Supreme Court in the cano of Chas. C, Steward lMach. Co. vs.
Davis, supra, and the other provisiocn for refund of "eoontributions*
cannot become operative es to the Fund in question because it dces
not anppear from your letter that such “eontribvutions™ were paid under
yroper protest g0 2s to be refundadble, in the event our Tnexployment
Compensation Act should be held 1nvalid by the eourt, We deem this
payment under protest to he necsssary dbecsuse Saction 20 (b) of the Texas
Act provides that "in the event the provisions of this A6t which im=
pose contributions, ers held invalid or void, all paymants which havne
been voluntarily made under the provisions of the Act shall be and
remain the property of the fund to which they ars deposited," FHowe
ever, should any "contributions” or taxes, making up the £4,000,000
here, have bgen collected from and paid by “employera™ engaged In
interstate commerce, under proper protest, and within the protest
period, the Texas Unemployment Act should be striciken by the eourts
a8 unconstitutional, then e right to refund, under the foregoing
provisions would ensue,

However, at this juncture and in conneotion with the fore-
eoing disoussion, we wish t0 make {t plain that we are not passing
on ghe oonstitutionality of the Texas Unexmployaent Compensation Act
but only upon the constitutionmllisy of House Blll 75%9,Acts, Regular
Session, 4L6th Legislature, Therefore, exoept as incidental to the
instant inquiry, we do not go into the question of vhether the Texas
Themployment Compensation Aot cecoatravenes Article 8, Seoticn 3, Cone
stitution of Texas, providing that taxes shall be leviad and colleoted
for publio purroses only, or any other constitutional provielon
golng to the validity of the Unemployment Compensation kot, prior
to its azendment by the Act under consideration., Our purpose is
1limited to showing that the money involved here 1s "publle money™ and
to & discussion of the somstitutional rrovisions governing its
appropriation or disposal.

' Heving deternmined from the foregoing discussion that i, B,
No. 75G, Aots, Resular Session, LG6th Legislature, in amending the
Texas memployment Compensation Act 80 as to remwve from the scope
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and operation thereof, "contributions” levied upon and "benefits"
paid to T"employers® and "employees"” respectively, engaged in in-
terstate commerce, and authorizing and direecting the transfer of
an approximate four million dollars of such "contridutions™ from
the Unemployment Trust Fund in the Federal Treasury to the Rail-
road Unemployment Insurance account in such Fund, does not, 4in
violation of State and Federal Constitutions, disturb vested
rights of said "enmployers" or "employees,"” sither or bdoth, in and
to sald money, on the theory of a trust fund; and havipng further
established that the monsys stunding to the credit of the State
of Texas 1n said Unemployment Trust Fund of the Federal Treasury,
including the four million dollars involved here, constitutes a
part of the gensral revenues of this State, :-ealized fron taxa-
tion, and subjeot to lawful appropriation or disposition by the
legislature, we nhow address ourselves to a determinmation of
whether or not the attempted transfer and disposition of same by
House Bill 759 contravenes any of the sections of the Texas Con-
stitution adverted to in questions four to seven, stated at the
outset of this discussion. We think dbeyond ell doudbt this jct
satisfies the requirements of ;irticle 8, Seotion &, Constitution
of Texas, for a valid and specific appropriation. Although not
in the form of en appropriation bill, Sectiocn fa of said bill
(3ec, 7a of the Unemployment Compensation ict) ¢learly effects

an appropriation of the money in question for the specific purpose
of use by the sppropriate agency of the Federsl Goveranmsat the
administration of the Railroad Unemployment Insurance ict. It
hes been held sufficient if the Legislature, in any menuner and
without regard to form, authorizes the expenditure by law, and
specifies the purpose for which the sppropriation is made. $B8 Tex.
Jur, 844; Terrell vs. Sperks, 104 Tex, 191, 13% §. ¥. 519,

~ Moreover, the fact that the exact sum in dollars and
conts is not set forth in thet section of the sot making the ap-
propriation does not render it unconsiitutional, Two smounts are
appropriated known as "preliminary amount™ and *liquideting amount®
and procedure is provided for determining and fixing these exact
amounts., This brings the stetute within the case of Atkins vs.
8tate Highway Department, 201 S. ¥W. 286, and sustains its validity.

Tinally we are brought to a determimation of the consti-
tutionality of House Bi{ll No. Y89, iects, ne?ular Session, 48th
legislature, when tested by article 3, Seetion 51, Constitution of
Texss, providing that the Legislature shall have no power to wmake
any grants or authorize the meking of any grants of public money
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to any individual, association of individuals, municipal or
other corporetion whatsoever, and artiecle 16, Section &, Con-
stitution of Texas, providing that no appropriation for private
or individual purposes shall be made, House Rill 759, .iots,
Regular Session, 46th Legislature, 1s a "grant of public money"
within the maaning of srticle 3, Section §1 of the Comstitution,
but such grant is not made to "any individual, association of
individuals, municipal or other corporation whatsoever,” because
the Yederal Covernment or any of its duly constituted agencies
cannot be reasonably or rairly brought within those terms., Nei~
ther is the appropriation effected by this ict for a "private or
individual purpose" within the prohibition of .article 16, Section
8 of the Constitution, or a gift or grant to prohibited indivi-
duals for non-governmental purposes within the letter or spirit
of the restriction contained in article 3, Section 51, Constitu~
tion of Texas.

Many cases recognize the authority of the Federal
Government to select and deslgnate any of the individual states
of the Union as itz agent to further its constitutional functions
and powers. Conversely, while not supported by squal authority,
we ges no reason why the 3State of Texes cannot, in the exercise
of its reserved power to .care for the unemployment problem in-
cldent to common ocarriers engeéged in interstate commerce, select
as its agent the Board charged with the administration of the
Railroad Unemployment Insurance Ac¢t and appropriate money to be
expended by sald Board in accordance with that Act. Conceding
that, by reason of the Railroad Unanflomnt Insurance act, this
gtate fan no longer exact “ocontributicnst from “employers” en«
gaged in interstate commerce, the reserved right to appropriate
funds for the relief of unemployment existing within the borders
of Texas, whether arising out of interstate or intrastate con-
merce, remains with the State asnd cannot be impaired or removed
by any Act of Congress, Ilkewise, the relief of unemployment in
ths various states is a matter involving the general welfare of
the United States, and for that purpose, appropriaiions by Con-
g&rees for the relief of unemployment have been upheld. Conse-
quently, we see that the relief of unemploymsent is the conourrent
gommon concern of both the United States and the state of Texas,
both co-existing within the same territery. The Federal Sccial
Security aet and Reailroad Unemployment Insurance act, for the
Goverament, and the Texas Unemployment Compensation sot, for the
State, are inter-related in &1l their terms and comiitions, and
embody a cooperative legislative effort by the two soversignties
for carrying out a public purpose common to both, which neither
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eould fully achieve without the cooperation of the other. The
Supreme Court of the Tnited States has found nothing in the
Federal Constitution prohibiting such cooperation, and we do
not feel impelled to go 80 far &s to say that the foregoing
prohibitions of the Texas Constitution were ever intended to
prevent the passuge of an .iot, such as the one before us, design-
o4 to effectuate this cammon purpose. .lthough concerned only
with the constitutfonality of the Sooial Security Aet or that
part thereof requesting the various states to deposit moneys
¢ollected under their unemployment compensation in the Unemploy-
ment Trust Fund of the Treasury, the language of the Supreme

- Court of the tmited States, in the case of Charles C, Steward

* Machine Co. vs, Davis, supra, 1s enlightening upon the right of
- a state, in the exercise of 1lts sovereignty, to voluntarily,

sither by contract or by statute, uccept an offer of the Federal
Government, looking to a better solution of their common prodblem
- of unemployment. ¥e quote:

“The inferencs of abdication thus dissolves in
thinnest air when the deposit is oonceived of as de-
pendent upon a statutory consent, and not upon a
contract effective to create a duty. By this we do
not intimate that the conclusion would be different
if a contract were discovered. Zven soverelgns may
eontract without dercgating from their soversignty.
Ferry v. United States, 294 U.8. 330, 353, 55 S. Ct.
432," 436, 95 A.L.R. 1335, 79 L. Ed. 912; 1 Oppenheix,
International Law (4th ] §8 403, 494; Hall, Inter-
national Law (86th 24,) 07; £ Hyde, International
Law, § 489. The states are at liberty, upon obtain-
ing the consent of Congress, to make hgreannnts with
one another, Constitutior, art. 1, § I0, par. 3.
Foole vs, Fleeger, 11 Fet. 185, 209, ¢ L.Bd. 680;
Rhode Island vs. Hassachusetts, 12 Fet, 657, 785, 9
L. ¥4. 1233, %e find no room for doubt that they may
do the l1like with Congress if the esgaence of their
statehood 18 maintained withowt impalirment. ilabama
is seeking and obtaining a oredit of many millicns
in favor of her cltizens out of the Treasury of the
nation. Y¥owhere in our scheme of goveranment - in
the limitations express or implied of owr Federal
Constitution -~ do we find that she is prohibited
from essenting to conditions that will assure e fair
and just requital for bsnefits received,”

Enagtment of Bouse Bill 769 is a stetutory acceptance
for the State of Texas, freely and voluntarily made, of the statu~
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tory offer of the United States, embodied in its Social Security
Aot and Rellrosd Unemployment Insurance aet, to expend, for the
rposes ¢ollected, the four million dollars collected by Texsas
for the relief of the unemployment problem arising within its
borders in connection with interstate common carriers by rail.
The grant or appropriation of this four million dollars by the
1egislature of Texas, upon these eonditions and for these pur-
poses is clearly a public or governmental purpose for which grants
or appropriations of public moneys may be made, urder the author-
ity of the cases of City of iransas et al vs. Keeling, 247 8. W.
818; Bexar Co. vs. Linden, 220 83, W. 781; Road District Eo. 4,
Shelby Co. vs. allred, 68 S, W. (24) 164, In the instant case
we have no grant of money by way of gift or gratuity to a private
individual, firm or corporation condemned in the case of Texas
- Pharmaceutical association vs. Dooley, 90 8. %. (R4} 328,

The framers of the Texes Comstitution frobably 414 not en-
wimage the complex inter-relations and cooperative efforts of red-
eral and State sovereignties under our latter-day economic and
industrial system, but their only purpose in writing into the or-
ganic law, these salutary restrictions against the waste or giving
eway of public zoneys, was to ses t0o it that the only key that
should unlock the State Treasury was a dubl.ie or govemmental pur-
pose serving the public good. House Bill Fo, 758, Acts, Regular
8ession, 48th Legislature, msets thsse resquiremsnts und we hold

ssme to be in all things constitutiocnel.

Yours very truly
ATTO CENERAL OF TEXAS
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